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ntroduction

Moore D, ‘Translating Justice and
Therapy: The drug treatment court
networks’ (2007) 47 British Journal of
Criminology 42.

For a review, see UWA Crime Research
Centre, WA Diversion Program -
Evaluation Framework (POP/STIR/
IDP): Final Report for the Drug and
Alcohol Office (Perth, 2007).
Aboriginal courts require a separate
treatment. Freiberg lists them as a form
of problem-oriented court. However,
this view overlooks the fact that, from
an Indigenous perspective, the ‘problem’
lies in the traditional incapacity of the
white-fella system to recognise
Indigenous law and values. Aboriginal
courts are concerned with political
realignment between two opposing
legal paradigms. See Law Reform
Commission of Western Australia,
Aboriginal Customary Laws: Discussion
Paper, Project No. 94 (December
2005); Law Reform Commission of
Western Australia, Aboriginal
Customary Laws, Final Report No. 94
(September 2006). Marchetti and Daly
also distinguish between problem-
oriented and Aboriginal Courts for
reasons similar to those put forward by
the Law Reform Commission of Western
Australia: see Marchetti E & Daly K,
‘Indigenous Courts and Justice Practices
in Australia’ (2004) Australian Institute
of Criminology: Trends and Issues in
Crime and Criminal Justice, No. 277.
However, Harris sees consistency
between the aims of the Victorian Koori
Courts and therapeutic jurisprudence,
claiming that they ‘respond to the needs
of Indigenous communities in a way
that is consistent with the objects of
therapeutic jurisprudence’: see Harris M
‘The Koori Court and the Promise of
Therapeutic Jurisprudence’ (2006) 1
E Law — Murdoch University Electronic
Journal of Law (Special Series) 129
<https://elaw. murdoch.edu.au/issues/
special/the_ koori_court.pdf>.

This paper addresses a number of issues
linked to the emergence of problem-
oriented courts. Problem-oriented courts
form part of an emerging judicial sphere
where the traditional focus on legal
process is balanced with concern for
therapeutic outcomes. Expressed simply,
problem-oriented courts seek to use the
authority and structure of the courts to
further therapeutic goals and enhance
the performance of agencies involved in
delivering court mandated services.
Problem-oriented courts attempt to
facilitate a team approach and encourage
close collaboration between agencies
involved in the justice process. The
problem-oriented court acts as the ‘hub’
connecting various ‘spokes’, such as drug
and alcohol treatment agencies,
community based corrections, probation
services and domestic violence agencies,
forming a holistic and integrated approach.
This approach encourages magistrates and
judges to take a pro-active and overtly
leading role in the creation of better, well

coordinated services for clients.

Supporters of problem-oriented courts
maintain that such courts sit outside the
traditional punishment paradigm, being
more concerned with treatment and
rehabilitation outcomes.! The orientation
of the court is neatly encapsulated in the
notion of ‘forward looking’ as opposed to
‘backward looking’ forms of justice — that
is, sentencing practices should be geared
towards encouraging positive future
behaviour rather then simply punishing
past actions. The future impact of
problem-oriented courts on the ways the
criminal justice as a whole deals with
offending linked to issues such as drug
and alcohol use, mental health,
homelessness and social exclusion could
prove to be far reaching. Moreover the
problem-oriented approach — and the
philosophies of therapeutic jurisprudence
and, to a lesser extent, restorative justice
that inform the approach — may influence

the orientation of mainstream courts.

The approach is largely in its infancy in
Australia. There is no settled theory
(although a number of theories vie for
relevance) and no unified template
describing how a problem-oriented court
should operate. Working practices vary
according to the nature of the problem
the court has been developed to deal with.
The long-term benefits of the problem-
oriented approach and its implications for
the criminal justice system remain the
subject of debate, both within the judiciary
and within the network of agencies a
problem-oriented approach binds together
to work collectively on a particular
problem.

Problem-oriented courts can include
community or neighbourhood courts,
family and domestic violence courts, mental
health courts, drug courts and alcohol
courts. However, the problem-oriented
approach is also being used by some
magistrates in general courts when dealing
with particular groups of offenders. This
is particularly the case where a
magistrate’s court has become the site
for specialist treatment and diversionary
services, such as Western Australia’s court-
based drug diversion initiatives. This paper
excludes discussion of Aboriginal Courts
which have been extensively considered
by the Law Reform Commission as part of
its Aboriginal Customary Law Project.®

Problem-oriented courts have not
emerged in a vacuum, but in response to
the challenges posed by a number of
seemingly intractable urban social problems
(drug use, alcohol, family and domestic
violence, mental illness, anti-social
behaviour, fear of crime, and problems
associated with ‘hyper-marginalised’
groups) apparently impervious to
traditional remedies and solutions. They
also reflect frustration with the often
fragmented and ad hoc response of
traditional justice structures, cultures and
processes. Some courts, such as
community or neighbourhood courts, have
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emerged in response to claims that the
courts are out of touch with the concerns
of local communities and have been
mandated to directly involve local people
in the delivery of justice.

Problem-oriented courts have been
influenced by the philosophies of
restorative justice and therapeutic
jurisprudence. While, as will be
demonstrated later, the two philosophies
cannot simply be collapsed together, they
do share a common commitment to
‘humanising’ the justice process, closely
integrating concerns for individual and
social change into the legal process, and
providing ‘forward looking’ rather than
‘backward looking’ justice outcomes. This
latter concern in particular represents a
paradigm shift in the way justice is
conceived: less concerned with simply
judging past actions than with affecting
change in individuals and social contexts
to ensure crime and victimisation is
prevented in the future. Besides the
various philosophies vying for influence in
the courts, the problem-oriented court has
become the site for new hybrid techniques
for engaging with the needs and problems
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of offenders. Since the focus of problem-
oriented courts extends beyond applying
the law, there is a need for behavioural
techniques and treatments suited to
the new environment. Intervention
techniques such as motivational
interviewing and brief interventions,
discussed later, borrowed from addiction
counselling, are emerging as intervention
tools within problem-oriented courts
because they claim positive results within
a short timeframe.

Problem-oriented courts are not simply a
new type of specialist court. As Freiberg
points out, specialist courts, such as
children’s courts, have been in existence
for a considerable amount of time.*
Specialist courts tend to be geared
towards handling complex areas of law,
whereas problem-oriented courts are
more concerned with complex social
problems that law alone is unable to
resolve. The aim of the problem-oriented
court is not to resolve complex legal issues,
but rather to bring the authority and
machinery of the court to bear on a
particular social problem or suite of
problems.

Freiberg A, ‘Innovations in the Court
System’ (Paper presented at the
Australian Institute of Criminology
Conference on Crime in Australia:
International Connections, Melbourne,
29-30 November 2004).



Changing Justice System

10.

11.

Zedner L, ‘Policing Before and After the
Police’ (2006) 46 British Journal of
Criminology 78, 78.

The term is generally believed to have
emerged in the United Kingdom: see
UK Government, The Modernising
Government White Paper (March 1999).
The White Paper made joining up
government and frontline agencies to
produce more integrated services a top
priority. It implies creating new points
of connection between the different
arms of government, from policy-making
through operations to service provision,
creating ‘seamless’ policy.
Gate-keeping refers to decisions made
by front-line personnel regarding
whether to open the gates to the system
or close them and keep people away
from further contact. The police, for
example, are the acknowledged ‘gate-
keepers’ of, and point of first contact
with, the criminal justice system and
enjoy a degree of discretion about
whether to take proceedings further or
deal with matters informally. This is
particularly the case in relation to minor
offending by juveniles, where the
police have been encouraged to use
gate-keeping powers to divert young
people away from contact with the
criminal justice system and, in
therapeutic jurisprudence terms, its ‘anti-
therapeutic’ tendencies: see Blagg H &
Wilkie M, Young People and Police
Powers (Sydney: Australian Youth
Foundation, 1995).

The ‘silo’ mentality implies that agencies
are unable to see beyond the confines
of their own agencies narrow horizons
and view work with other agencies in
conflict terms with each agency in
competition with other agencies. It
came in for sharp criticism in Western
Australia during the ‘Gordon’ Inquiry
into sexual abuse an family violence in
the Indigenous community: see Gordon
S, Hallam K & Henry D, Putting the
Picture Together: Inquiry into response
by government agencies to complaints
of family violence and child abuse in
Aboriginal communities (Perth:
Department of Premier and Cabinet,
2002).

For a recent review, see Taylor C, Court
Licensed Abuse: Patriarchal lore and the
legal response to intrafamilial sexual
abuse of children (New York: Peter Lang
Pub Inc., 2004).

Walklate S, Victimology: The victim and
the criminal justice process (London:
Unwin Hyman, 1989).

Tilley N, ‘Community Policing, Problem-
Oriented Policing and Intelligence-Led
Policing’ in Newburn T (ed), Handbook
of Policing (London: Willan Publishing,
2003).

In recent years a number of judicial
scholars and criminologists have identified
evolutionary shifts taking place in the
structures and functions of the justice
system. Zedner suggests that, at all levels,
the system of justice as we have come
to know over the last hundred or so years
may simply be an historical ‘blip’ and will
inevitably be superseded by new systems
in an age where the traditional boundaries
between systems are becoming more
fluid.5

It has become an accepted tenet of
contemporary justice policy that no
agency acting in isolation can hope to
make an impact on complex crime related
issues. Complex problems require a joint
approach that harnesses the skills and
resources of agencies (welfare, policing,
judicial, treatment) on a collaborative basis.
There have been a range of pressures
for all agencies working within the justice
and justice related areas to set aside
cultural differences and work in a more
collegiate, ‘joined up’® and coordinated
way, recognising that decisions made at
one stage of the justice system have
implications further down the track.
Sound ‘gate-keeping’ practices’ at one
stage of the system, such as the first point
of contact with the police, can save
resources at a later stage of the system
to be used for cases requiring more
intensive intervention.

Courts may wish to be participants in good
joined up work, but courts are often the
place where the inadequacies, flaws and
weakness of inter-agency work are
exposed. ‘Whole of government’
approaches sound fine in theory but are
difficult to achieve in practice: good
integrated agency work is the holy grail
of contemporary justice policy — deeply
desired, diligently pursued, often
tantalisingly close, but always likely to
vanish into the ether. One stimulus for
the problem-oriented court may lie in the
frustration many magistrates and judges

feel with the lack of adequate coordination
and information sharing within and
between relevant agencies. Magistrates
may see the problem-oriented approach
as offering some leverage over the system
— a means by which they can influence
local cultural practices and the ‘silo’
mentality® of local agencies.

Victims

Courts have come under significant
pressure to be responsive to the needs
of victims and other vulnerable groups, and
there is abundant literature detailing the
capacities of the system itself to be a site
of secondary victimisation.® This has
prompted courts, prosecutorial agencies,
defence and the police to review the
ways they deal with victims of crime. It
has raised the issue of whether successful
adjudication should be the fundamental
goal of justice, trumping all other
concerns, and whether it is good practice
for positive learning experiences for
offenders and therapeutic healing for
victims to be deferred until after trials take
place. New initiatives concerned with
aiding vulnerable groups involved in the
justice process, such as Western
Australia’s Child Witness Support Service,
sharpen awareness that the justice
process can have positive or negative
therapeutic outcomes for participants,
depending on how well they are
supported through the process. The
criminal justice system can itself become
the site of ‘secondary’ or ‘system’
victimisation if victims are not treated with
dignity and respect and kept informed
about the status of the prosecution.®

Before looking in detail at problem-
oriented courts it is useful to briefly identify
the origins of the idea. Commentators
agree that the problem-oriented court
owes a debt to the problem-oriented
approach developed in the context of
policing.**

H Blagg, Problem-Oriented Courts



The problem-oriented
approach in policing

The problem-oriented approach can be
traced back to the innovative work of
Herman Goldstein who employed the idea
to focus police practices on strategically
defined priorities.*? Goldstein encouraged
police organisations to move away from a
narrow preoccupation with crime fighting
towards problem solving. Goldstein was
critical of the tendency for policing to be
incident-driven: a practice which ensured
that the structural conditions underpinning
individual crime events were left
unresolved. The police in modern urban
societies, Goldstein observed, struggle
with an overwhelming array of problems
— generally associated in some way with
the sale and consumption of drugs, and
the violence and social disorder this market
creates.’®* Meaningful reductions in the
scale and intensity of crime required long-
term strategies rather than the short-term
goal of arresting offenders and temporarily
taking the problem off the street or
shifting the problem somewhere else.

Problem-Oriented Policing (POP) is
concerned with gathering intelligence on
crime incidents in a particular locality,
identifying characteristics and then tackling
the underlying issues in the communal
environment. The approach is concerned
with prevention rather than simple
enforcement. POP also challenged the
traditional police culture which tended to
define the task of policing in narrow law
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enforcement terms. Instead POP seeks
the active involvement of communities
and relevant government agencies and
non-government organisations in the
development of strategies. In this respect
POP formed part of an evolving sphere of
policies in the criminal justice area premised
on the belief that in complex
contemporary societies the task of policing
requires input from agencies other than
the police.*

POP required a greater willingness to work
in partnership with communities; to
develop an evidence base by gathering
relevant statistics, trawling through
relevant literature and finding out what
has worked elsewhere; and to work in a
pro-active rather than reactive fashion.
Goldstein argued that the dominant view
of policing as essentially concerned with
enforcing the law distorts our
understanding of the actual role played
by the police, which consists of
‘developing the most effective means for
dealing with a multitude of troublesome
situations ... these means will often, but
not always, include appropriate use of the
criminal law’.*® POP has become
synonymous with multi-agency crime
prevention initiatives around issues as
diverse as juvenile crime, vandalism, drugs,
burglary and car theft. In the United
Kingdom it has become firmly associated
with strategies such as community-based
policing and multi-agency strategies to
reduce repeat burglaries on large housing
estates.'®

12.

13.

14.

15.

16.

Goldstein H, ‘Toward Community-
Oriented Policing: Potential, basic
requirements, and threshold questions’
(1987) 33 Crime and Delinquency 6.
Goldstein H, Problem-Oriented Policing
(New York: McGraw Hill, 1990) xi.
Shearing CD, ‘Reinventing Policing:
Policing as governance' (Paper
presented at the Conference on
Privatisation: Retreat or proliferation of
state control, Bielefeld, Germany, 24—
26 March 1994).

Goldstein H, Problem-Oriented Policing
(New York: McGraw Hill, 1990) 2.
Leigh A, Read T & Tilley N, ‘Problem-
Oriented Policing, Brit POP’, Home
Office Police Research Group: Crime
Detection and Prevention Series, Paper
No. 75 (1996).



hat’'s the Problem?

17.

18.

19.

20.

21.

22,

23.

24,
258

Berman G & Feinblatt J, ‘Problem-
Solving Courts: A brief primer’ (2001)
23 Law and Policy 125, 130-31; see
also Berman G & Feinblatt J, ‘Problem-
Solving Courts: A brief primer’ as cited
in Winick BJ & Wexler DB (ed), Judging
in a Therapeutic Key: Therapeutic
jurisprudence and the courts (Durham:
Carolina Academic Press, 2003).
Rottman D & Casey P, ‘Therapeutic
Jurisprudence and the Emergence of
Problem-Solving Courts’ (1999) 240
National Institute of Justice Journal 12,
13.

See Freiberg A ‘Problem-Oriented
Courts: Innovative solutions to
intractable problems?’ (2001) 11 Journal
of Judicial Administration 8. Freiberg
summarises the work of Berman &
Feinblatt on the distinction between
traditional and problem focussed courts:
Berman G & Feinblatt J ‘Problem-Solving
Courts: A brief primer’ (2001) 23 Law
and Policy 125.

Rottman D & Casey P, ‘Therapeutic
Jurisprudence and the Emergence of
Problem-Solving Courts’ (1999) 240
National Institute of Justice Journal 12.
Berman G & Feinblatt J, ‘Problem-
Solving Courts: A brief primer’ (2001)
23 Law and Policy 125, 126.

1bid.

Butts JA, ‘Introduction: Problem-solving
courts’ (2001) 23 Law and Policy 121.
Ibid 122.

Berman G & Feinblatt J, ‘Problem-
Solving Courts: A brief primer’ (2001)
23 Law and Policy 125, 128.

Problem-oriented courts were first
established in the United States in the
late 1980s. Berman and Feinblatt define
a problem-oriented court as a court
seeking to use the authority of the courts
‘to address the underlying problems of
individual litigants, the social problems of
communities, and the structural and
operational problems of a fractured justice
system’.’” They emerged, according to
Rottman and Casey, in response to the
enormous pressure being placed on courts
to solve a number of endemic social
problems.

The main push for this change came from
the societal changes that placed courts in
the frontline of responses to substance
abuse, family breakdown, and mental
illness. Courts cannot restrict the flow of
such problems into the courtroom, and
often such problems stand in the way of
effective adjudication of cases.
Consequently, courts are struggling to
create appropriate dispositional
outcomes, including securing treatment
and social services.®

The problem-solving approach emerged
as a mechanism for courts to manage
these pressures and for finding ways to
reduce high levels of repeat incarceration
by ensuring services are available. Freiberg
sees the emergence of problem-oriented
courts as a response to a changing social
environment, exerting a range of new
pressures on traditional courts. There is
an increasing expectation that courts will
run efficiently, work collaboratively with
justice agencies, assess the quality of the
services they provide to victims and
witnesses, and be open and
transparent.’®* The problem-oriented
court represents a species of law reform
promising to meet these expectations.
Observers agree that the process is
evolutionary and a ‘work in progress’.?

What sets the problem-oriented approach
apart from other approaches is the explicit
commitment to social change. Berman and
Feinblatt emphasise that problem-oriented

courts were designed to deal with ‘broken
systems'—not just broken laws—and were
to focus on ‘chronic social, human, and
legal problems’ of the kind that had
proven resistant to most criminal justice
solutions.

They seek to broaden the focus of legal
proceedings, from simply adjudicating past
facts and legal issues to changing the
future behaviour of litigants and ensuring
the future well-being of communities. And
they attempt to fix broken systems, making
courts (and their partners) more
accountable and responsive to their
primary customers — the citizens who use
courts every day, either as victims, jurors,
witnesses, litigants, or defendants.?

The fact that the courts are ‘problem’-
oriented strongly implies that they will
inevitably be concerned with the social
problems underlying offending rather than
the narrow legal implications. Butts
suggests that, while problem-oriented
courts maintain traditional beliefs that
offenders should be made accountable,
the system should do more than punish;
it should prevent future harm.®® He
situates their emergence within a broader
trend towards ‘community justice’, linking
them with community policing and
neighbourhood-based justice programs, all
of which are underpinned by the belief
that the justice system is too remote from
the lives of ordinary citizens and needed
to be devolved to the local level.?* Berman
and Feinblatt maintain that these courts
have emerged because of the breakdown
in ‘social and community institutions
(including families and churches) that have
traditionally addressed problems like
addiction, mental illness, quality-of-life
crime, and domestic violence’,? suggesting
that agencies such as probation and parole
have struggled to meet the demands
placed upon them to resolve these
problems. They suggest that policy
makers are now seeking an alternative to
over-crowded prisons to handle crime
problems and that ‘[a]dvances in the
quality and availability of therapeutic

H Blagg, Problem-Oriented Courts



interventions'® have increased confidence
in treatment options — particularly drug
treatment programs. There has also been
a shift in public attitudes towards ‘low-
level’ crime and domestic violence (in
favour of more vigorous forms of
intervention).?”

Freiberg argues that problem-oriented
courts are a reaction against many of the
negative tendencies in contemporary
justice policy which has led to ‘assembly-
line justice produced by case
management, plea-bargaining and heavy
case loads or, what one judge has termed,
“McJustice”.’® In contrast to this
impersonalised and bureaucratised
assembly line approach to justice, the
problem-oriented court focusses on
therapeutic rather than legal outcomes,
promotes a collaborative rather than an
adversarial approach within the court
system, is people rather than case
oriented, and is informal rather than
formal, with the judge becoming a ‘coach’
rather than an ‘arbiter’.?® Judges and
magistrates become agents of social
change, both within the court with
individual offenders and offences, and
outside the court, as they attempt to
restructure the way government systems
deal with intractable problems.

Clearly, problem-oriented courts have
emerged in response to pressures on
courts to do more to tackle thorny social
problems, but they also reflect frustrations
by the judiciary about its lack of input into
the working practices of agencies
(probation officers, social workers,
correctional staff, juvenile justice workers,
drug and alcohol counsellors, etc) whom
they delegate to provide treatment,
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supervision and support. One key
difference between problem solving and
other courts is the expanded role for the
judicial officer to monitor cases: instead
of simply passing on cases to other
agencies, some courts take an active part
in the change process and closely monitor
both offenders and the agencies who
supervise them. In American drug courts,
judges closely monitor and supervise
offender performance, and require
ongoing returns to court and progress
reports.®® The court becomes a hub for
intervention rather than a simple delegator
of tasks. Indeed, in the American drug
court model the court aims to become ‘a
curative realm’ where addicts are cured,
‘quite literally, within the walls of the
courtroom’.®t

It is generally accepted in the relevant
literature that problem-oriented courts
have been influenced by restorative justice
and therapeutic jurisprudence.® Some
practitioners view therapeutic
jurisprudence as particularly influential.*® It
is useful therefore to briefly discuss these
theories and what they have offered to
the emerging field of ideas. Restorative
justice has a more established place in the
justice system than therapeutic
jurisprudence and has been subjected to
broader theoretical and empirical scrutiny
than therapeutic jurisprudence; therefore,
it will be discussed first. Restorative justice
emerged in the late 1980s and quickly
provided a philosophical base for a raft of
innovations stretching from diversionary
conferencing for juvenile offenders
through to processes of national healing
in the form of ‘truth and reconciliation’
commissions.3

26.

28.

30.

31.

32.

33.
34,

Ibid.

Ibid.

Freiberg A ‘Problem-Oriented Courts:
Innovative solutions to intractable
problems?’ (2001) 11 Journal of Judicial
Administration 8, 9.

Ibid 10.

Berman G & Feinblatt J, ‘Problem-
Solving Courts: A brief primer’ (2001)
23 Law and Policy 125, 131.

Moore D, ‘Translating Justice and
Therapy: The drug treatment court
networks’ (2007) 47 British Journal of
Criminology 42, 42.

Freiberg A, ‘Problem-Oriented Courts:
Innovative solutions to intractable
problems?’ (2001) 11 Journal of Judicial
Administration 8; Winick BJ & Wexler
DB (eds), Law in a Therapeutic Key:
Developments in therapeutic
jurisprudence (Durham: Carolina
Academic Press, 1996).

Ibid.

Braithwaite J, ‘Restorative Justice:
Assessing optimistic and pessimistic
accounts’ (1999) 25 Crime and Justice:
A Review of Research 1, 7.



estorative Justice

35.

36.

37.

38.

39.

40.

Marshall T, ‘The Evolution of
Restorative Justice In Britain’ (1996) 4(4)
European Journal on Criminal Policy and
Research 21, 37.

Bazemore G & Walgrave L (eds),
Restorative Juvenile Justice: Repairing
the harm of youth crime (Monsey:
Criminal Justice Press, 1999).

Zehr H & Mika H, ‘Fundamental
Concepts of Restorative Justice’ (1998)
1 Contemporary Justice Review 47, 51—
52.

Garland D, The Culture of Control:
Crime and social order in contemporary
society (Oxford: Oxford University
Press, 2001).

Matthews R (ed), Informal Justice
(London: SAGE, 1988). Proponents of
Informal Justice supported processes
such as alternative dispute resolution run
by neighbourhood justice centres as an
alternative to the formal court system.
Christie N, ‘Conflicts as Property’ (1977)
17 British Journal of Criminology 1.

While problem-oriented courts have
become particularly associated with the
philosophies and techniques of
therapeutic jurisprudence they have also
been influenced by restorative justice.
There are areas of common ground
between therapeutic jurisprudence and
restorative justice. Both are concerned
with improving outcomes for victims,
offenders and the broader society by
attempting to resolve and heal the effects
of crime rather than simply imposing the
law. This is not to suggest that
therapeutic jurisprudence and restorative
justice are identical twins. It is important
to acknowledge the subtle — and the not
so subtle — variations in the two
approaches. The overlap in values around
being victim/client centred and the focus
on repairing harm rather than imposing
law mask a number of core differences,
the most fundamental of which relates
to the role of the courts and judicial
officers as agents of social change.

What is restorative
justice?

The definition established by Tony Marshall
describes the aims of restorative justice.

Restorative justice is a process whereby
all the parties with a stake in a particular
offence come together to resolve
collectively how to deal with the aftermath
of the offence and its implications for the
future.®

In its pure form, restorative justice
philosophy has tended to present the
courts as a primary barrier to restorative
solutions and has placed its faith in informal
processes, such as conferences, that lie
outside the formal judicial sphere.
Restorative justice advocates have tended
to portray courts as lacking the necessary
flexibility to deal with complex social issues.
Not surprisingly, therefore, restorative
justice has been particularly influential in
the development of diversionary options
which deliberately seek to minimise—

where they cannot bypass altogether—
court involvement. Diversion is the term
given to options that re-route cases away
from contact with the criminal justice
system. Diversion can take place at any
point of contact — pre-arrest or pre-trial.
The purpose of diversion is to ensure the
least intrusive option while opening up
potential for alternative forms of dispute
resolution.

Bazemore and Walgrave*® suggest that,
at its most fundamental, restorative justice
refers to actions which repair the harms
caused by crime, as opposed to simply
imposing the law. In a seminal article
produced in the late 1990s, Zehr and Mika
outline the key philosophy of restorative
justice. They argue that crime is
fundamentally a violation of people and
personal relationships before it is a violation
of laws: laws should be subordinate to the
human and social context of the offence.
Restorative programs must focus on
repairing the harm caused by crime rather
than responding to breaches of the law.*’

Restorative justice emerged at a time
when the inadequacies of the criminal
justice system were being publicly aired
and policies were being pulled in often
contradictory directions.® Restorative
justice offered a new way of resolving
many of the widely perceived
shortcomings of the system — offering to
harmonise apparently incommensurable
goals such as delivering better forms of
justice to offenders and communities,
while giving a voice to victims. Restorative
justice had deep roots in what has been
called the ‘informal justice’ lobby, which
included activists seeking to de-
institutionalise and devolve justice to the
local level and return power to grass-roots
communities.* It was strongly influenced
by Nils Christie’s assertion that the state
habitually ‘steals’ our conflicts and the goal
of justice reform should be to return
control to those most directly affected by
conflict.*° Declan Roche suggests that
restorative justice ‘became a unifying
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banner “sweeping up” a number of
informal traditions of justice and capturing
the imagination of many of those
interested in reforming the criminal justice
system’% Some prominent restorative
justice advocates maintain that restorative
justice is not simply a new brand of justice
reform but represents an emerging global
social movement capable of radically
transforming our most fundamental beliefs
about the role of justice in society.*?

Fundamentally, therefore, restorative
justice is concerned with a shift in
authority and responsibility for the delivery
of justice away from traditional sites, such
as courts, and into the community. Roche
summarises this position in a recent study:

Judges do not have a monopoly on the
administration of justice; it can also be
administered by ordinary citizens in
everyday locations such as homes,
neighbourhoods, and workplaces. Outside
the formal rules and procedures of a
courtroom justice can be done quickly and
cheaply, and can provide an opportunity
for people to display valuable qualities such
as compassion and understanding.*

In New Zealand, interest in restorative
justice was boosted by the emergence
of conferencing as a vehicle for restorative
solutions. Conferencing lay at the centre
of a raft of radical reforms to both justice
and welfare services under the Children,
Young Persons and Their Families Act 1989
(NZ).** The Act sets out a series of
principles guiding the conduct of youth
justice proceedings which are consistent
with restorative justice. These include
involving all those affected by an offence,
holding offenders accountable and taking
victim’s wishes into account.* Under the
Act a conference (known as a Family Group
Conference) is held in the vast majority of
cases involving young people.

The attraction of the conferencing model
lay in its capacity to involve all parties
concerned in and affected by a particular
offence — not just those with a narrow
legal interest. These include not just the
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primary victims and offenders but also
secondary victims (such as family and
friends) as well as supporters of the
offender. Moreover, these stakeholders
were not simply there to air grievances or
express their views about the offender’s
behaviour. The conference had decision-
making power and those involved in the
conference may have an important role
to play in deciding what steps needed to
be taken to resolve a particular problem
and in ensuring that any conference plan
entered into by the offender was
implemented.

The attraction of the conference for policy
makers, police and justice workers was that
it had the potential to make diversion look
less like a soft option. Diversion becomes
not just a mechanism for re-routing
individual cases away from contact with
the existing criminal justice system but a
vehicle for directing cases into an
alternative process of community-based
justice. Diversionary conferencing seemed
to suit the interests of a number of key
players. The police might have increased
confidence in referring juveniles to a
conference when they know the young
offender may have to face up to the
victim, offer compensation and/or
undertake some community task; while
youth justice workers could feel they
were removing the potentially stigmatising
effects of involvement (or what
therapeutic jurisprudence would call the
‘anti-therapeutic’ consequences of
involvement) with the courts, while
providing a meaningful experience to
young people and an opportunity for
genuine community involvement.

Wide interest in John Braithwaite’s thesis
of ‘reintegrative shaming® confirmed the
appeal of conferencing and reinforced the
belief that conferencing was a better
method than existing models of justice.*’
Reintegrative shaming describes a form of
shaming ceremony in which offenders are
reintegrated into the fold through
strategies of community—rather than
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official—disapproval, in a way that
condemns the offence but does not
denigrate the offender.® There has been
considerable critical debate about the
notion of reintegrative shaming and a full
examination of the issue lies outside the
scope of this paper. Critics have pointed
to the difficulties inherent in developing
informal mechanisms of condemnation
that do not denigrate in some way. Badly
handled ‘shaming’ ceremonies can
become destructive, especially in relation
to marginalised groups who have no pre-
existing stake in the mainstream
community.*®

Roche suggests that informal justice
processes can lack accountability and
subside into name calling, bullying and
intimidation.*® There have been instances
where restorative justice forums have
lacked the kind of accountability written
into the judicial process: the now infamous
‘l am a thief’ episode in the mid 1990s in
Canberra where a young person was made
to wear a T-shirt with ‘I am a thief’
emblazoned on it.>* Some criminologists
have feared that—whatever the explicit
aims of restorative justice—the
unintended outcome of support for public
shaming could be that it paves the way
for a return to the days of punishment as
a form of public spectacle (in the form of
‘chain gangs’ for example) intended to
humiliate® rather than re-integrate
offenders. Others have questioned the
emphasis on forums such as conferences
as the main arena for restorative solutions.
White, for example, calls for a form of
restorative justice for marginalised young
people based on social justice and
community capacity building, arguing that
restorative justice should encompass social
inclusion strategies rather than being
concerned solely with individual
offenders.®?

The common threads in restorative justice
philosophy include:

e victim involvement and participation in
the process (including primary and
secondary victims of crime, as well as
victim advocates);

e the use of alternative forums and
formats for restorative processes, such
as the ‘conference’ format (instead of
institutions such as courts);

» a focus on the personal harms caused
by criminal events rather than the
criminal laws broken;

e a less elevated role for legal
professionals and major institutions and
their systems of knowledge, in favour
of lay people, whose skills and
knowledge (of people, situations,
communities) may be of equal, if not
greater, value;

e ahigh premium placed on voluntariness
— people should not be coerced into
taking part in restorative processes;

+ a focus on symbolic or token forms of
restitution, rather than attempting to
squeeze equivalent amounts of money
or goods from people who do not have
them;

e reconciliation and forgiveness as
positive and desirable, though not
always feasible, outcomes for victims,
offenders and communities; and

e a focus on the reintegration of
offenders back into communities and
families.

Roche usefully summarises the four values
underpinning restorative justice as
‘personalism, participation, reparation, and
reintegration’.>* Personalism because crime
is fundamentally a violation of people not
laws; reparation because repairing the
harm should be the goal of justice;
participation because those most affected
by a crime should be involved in its
resolution; and reintegration because
restorative solutions require that the
offender’s ties with th